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In the Court of Appeals of the District 

of Columbia 

October Term, 1930 

I 

i 

No. 5286 

i 

I 

! 

Cardoza Bell, appellant 

v. | 

The United States of America, appellee 

_ i 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA ! 


BRIEF FOR APPELLEE 

The Appellant, Cardoza Bell, hereinafter re¬ 
ferred to as the defendant, was tried in the j Su¬ 
preme Court of the District of Columbia upon a 
charge of Murder in the First Degree, was Con¬ 
victed of that crime, and from this conviction ap¬ 
peals to this Court. 

ERRORS RELIED UPON BY THE APPELLANT 

The defendant relies upon but two alleged errors. 
They are: i 

1. The admission in evidence of the confession 
of the defendant; 


(i) 
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2. The failure of the Court below to instruct 
the jury that they might return a verdict of man¬ 
slaughter. 

This brief will be limited to a discussion of the 
foregoing points. 

STATEMENT OF FACTS 

The defendant, Cardoza Bell, and the deceased, 
Alice Metz, both colored, had been acquainted for 
about two years prior to the killing. For about 
thirteen or fourteen months they had lived together 
as man and wife, although the deceased was already 
married to another man. (R. pages 16, 18.) Be¬ 
fore August 16th, the day of the shooting, they had 
had differences which caused them to separate, the 
deceased leaving the defendant to return to her 
home. A week prior to August 16th, the date of 
the killing, the witness AVillie Means heard the de¬ 
fendant threaten to kill the deceased. (R. page 

13. ) Another witness, James English, stated that 
a week before the date of the killing he saw the 
defendant grab the deceased and try to make her 
get in a car with him, and upon her refusal, he 
grabbed a sledge hammer and told her that if she 
didn’t go with him he would kill her. (Rec., page 

14. ) Another witness, Jennie Means, testified that 
three weeks before the date of the killing she heard 
defendant tell the deceased that he would kill her. 
(R. page 14.) The witness, Bessie N. Tyler, testi¬ 
fied that about two weeks prior to the shooting de¬ 
fendant told the deceased that he would kill her 
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before he would permit her to go back to her hus¬ 
band. (R. page 14.) Ernest Means, on the day 
before the killing, heard the defendant say that be¬ 
fore he would see the deceased with anyone else he 

I 

would kill her. (Rec., pages 13 and 14.) On the 
morning of August 16, 1929, about ten o’clock, the 
defendant drove alone in an automobile to the taxi¬ 
cab office at 651 N Street, Northwest, this city, 
where the deceased was working. When he first 
arrived at this place, there was someone in tlie office 
with the deceased. HE THEN DROVE 
AROUND THE BLOCK AND CAME BACK 
WHEN THE DECEASED WAS ALONE IN 
THE OFFICE, and stopped in front of 651 N 
Street, Northwest. He then got out of the auto¬ 
mobile, reached into the back of it, took out a shot¬ 
gun and ran into the taxicab office. An ihstant 
after he entered, the report of a shot-gun was heard 
and immediately thereafter the body of the de¬ 
ceased was found on the floor of the taxicab office, 
with a hole in her left side. (Rec., pages 12 and 
13.) She had been wounded by a charge from a 
shot-gun, and later on the same day died froih this 
wound. (Rec., pages 11 and 12.) Upon the wit¬ 
ness stand, the defendant testified that his purpose 
in visiting the deceased on this occasion was to give 
the deceased the shotgun which caused her death, 
so that the deceased could return it to another 
woman, to whom it belonged; that when he! was 
going out of the place, after leaving the gun, 
deceased struck or attempted to strike him with 
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the gun, and that, in the scuffle which followed, 
the gun went off ACCIDENTALLY. (Rec., pages 
21, 22, 23, and 24.) The defendant fled from the 
scene pursued by several of the Government’s wit¬ 
nesses, from whom he escaped. (Rec., page 12.) 
He was later on the same dav arrested and taken 
to the Second Precinct Station House, where he 
was identified. While there, the defendant made a 
confession to the police in which he stated that he 
had lived with the deceased for about a vear and 

V 

seven months, as man and wife; that on the 16th of 
August, he received a telephone call from the de¬ 
ceased, asking him to come to 651 N Street, North¬ 
west; that he drove to that place, stopped his car, 
got out a shot-gun which was in the back of the car, 
and went in; when he got inside the deceased ac¬ 
cused him of running around with some other 
women and said she was through with him and 
would not go with him any more; when he shot her 
he was about four or five feet away from her; that 
he had it in his heart to kill her and was glad he 
did, and he then described his actions after the 
shooting. (R. page IS.) This statement was 
made in the presence of several officers and reduced 
to writing, but not signed by the defendant. There 
was evidence indicating that the defendant had 
been drinking prior to his arrest. The officers tes¬ 
tified, in substance, that the defendant was partially 
under the influence of liquor, that the odor of liquor 
could be detected on his breath, that defendant’s 
speech “was sort of thick”; but that he was not 
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drunk and that he appeared to be in possession 
of all of his faculties and knew what he was, about. 
Captain Davis stated that if his attention had been 
brought directly to the man, “it might be possible” 
he would be arrested for operating an automobile 
while drunk. Ox the witness stand the defend¬ 
ant DENIED THAT HE HAD MADE ANY SUCH STATEMENT 
OR CONFESSION OR ANY STATEMENT WHATSOEVER TO 

J 

THE OFFICERS, AND DID NOT CLAIM THAT HE HAD MADE 
A CONFESSION OR STATEMENT WHILE PARTIALLY OR 

wholly intoxicated. (R. page 23.) 


The confession of the defendant was properly admitted 

In support of the first ground assigned as jerror, 
the defendant relies upon the cases of Stale v. 
Brooks, 220 Mo. 74; Wan v. United States, 266 U. S. 
1; and Perrygo v. United States, 55 App. 1). C. 80. 
An examination of these cases discloses that the 
facts in the Wan ease and in the Perry go ease are 
not at all like the facts in the present case; and that 
in the Brooks ease it was held that a confession 

I 

made by the defendant after taking a drink of 
whiskey given him by police officers was admidsible. 

In State v. Brooks, supra, the officers themselves 
gave the defendant a drink of whiskey before he 
made a statement, another drink after the state¬ 
ment was made, and at the trial defendant claimed 
that the confession was involuntary because he was 
intoxicated and that it had been obtained from him 
by threats. But it was held in that case that there 
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was no such improper influence as rendered the con¬ 
fession inadmissible as evidence. In the present 
case there was no evidence of extreme intoxication 
or persistent plying of questions. 

In Wan v. United States the Court held that the 
confession was obtained by compulsion, the defend¬ 
ant having been questioned day and night for sev¬ 
eral davs while he was ill and under constant guard. 
There is no evidence whatever or any such physical 
compulsion of any kind in the present case. 

In the Perrygo case, 55 App. D. C. 80. it was 
held that the confession of a seventeen-vear-old 

w 

defendant, of low mentality, who, while being ques¬ 
tioned by several officers would not admit his guilt 
until the girl to whom he was engaged to be 
married entered the room, was involuntary. In 
the present case the defendant was twenty-three 
years of age and, while the evidence showed that 
he was partially intoxicated—that is, his speech 
was thick and the officers could smell liquor on 
his breath—yet, according to Captain Davis, “he 
had his mental faculties and knew what he was 
about.” There was no evidence which would indi¬ 
cate that the defendant was of low mentality, nor 
was there any evidence of any influence whatever 
being brought to bear upon him so that he would 
make a statement. The defendant testified at the 
trial that he made no statement whatever to the 
officers. 

In Wilson v. United States, 162 U. S. 613, it was 
held that when there is a conflict of evidence as to 
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whether a confession is or is not voluntary, after 
the Court decides that it is admissible, the question 
of voluntariness should, under proper instructions, 
be left to the jury. In the present case the pourt 
charged in part in the following language: 

There has been evidence introduced here 
of a statement made by the defendant to 
one or more of the police officers while at 
one of the precincts or headquarters, I have 
forgotten which. Such statements under 
certain conditions may be considered as a 
confession or a declaration or a statement 
against his interest. Whatever the state¬ 
ment made was, before it can be considered 
by you, or any responses that the defendant 
made, if he made responses to questions of 
police officers, you are to determine whether 
or not those statements or that statement 

were made freelv and voluntarilv. A con- 

• •/ 

fession or statement made by the defendant, 
if freely and voluntarily made, is evidence of 
the most satisfactory character. The rule 
is that in order to render a statement: ad¬ 
missible, the proof must be sufficient to es¬ 
tablish that the making of the statement was 
voluntary, that is to say, that from the 
causes which the law treats as legally suffi¬ 
cient to engender in the mind of the accused 
a hope or fear with respect to the crime 
charged, the accused was not involuntarily 
compelled to make the statement when but 
for the improper influence he would have 
remained silent. The confession as I have 

2S40S—20 2 I 
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said before, must be free and voluntary, 
that is, not produced by inducement engen¬ 
dering either hope or fear. It is the duty 
of the jury to reject the confession alto¬ 
gether if it should have a reasonable doubt 
as to its voluntary nature. (R. page 30.) 

No Federal case has been found which deals with 
the effect I of intoxication upon the admissibility of 
confessions. There are, however, many state de¬ 
cisions upon the point. The matter is eruditely 
discussed in Lindsay v. State, 668 Fla. 341, 63 So. 
832, 50 L. R. A. (N. S.) 1077. The testimony sur¬ 
rounding the making of the confession in that case 
was to the effect that the defendant, when arrested 
shortly after shooting the deceased, was in a 
very drunken condition, so that the arresting offi¬ 
cer had to help him into a buggy to take him off; 
that while in this condition the defendant told the 
officer that he had shot the deceased, and had shot 
him under the shoulder; that the officer told the de¬ 
fendant that he thought he had missed the deceased, 
to which the defendant replied: “I didn’t miss him; 
I shot him right under the shoulder; about the time 
I pulled the trigger he turned.” The officer 
further testified that the defendant was so drunk 
that he had to hold him in the buggy; but that he 
had intelligence enough to make the above state¬ 
ments to him, and made them of his own initiative 
and of his own volition, without any threats or in¬ 
ducements or hope of advantage being held out to 
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him. Objection was made to the admission of this 
confession, which was overruled and exception 
noted. The defendant was convicted of manslaugh¬ 
ter. In discussing the question on appeal* the 
Supreme Court of Florida said: 

It is contended here in support of this as¬ 
signment that the defendant was shown by 
this witness to have been very badly intoxi¬ 
cated when these statements were madje by 
him, and that therefore his statements could 
not have been freely and voluntarily made. 
The rule of law seems to lie well settled that 
the drunken condition of an accused when 
making a confession, unless such drunken¬ 
ness goes to the extent of mania, does not 
affect the admissibility in evidence of such 
confession, but may affect its weight and 
credibility with the jury. State v. Betry, 

50 La. Ann. 1309. 24 So. 329. Intoxication 

I 

less than mania does not exclude a confes¬ 
sion made during its continuance, but it is 
a fact for the jury, tending to discredit such 
confession. State v. Hoy an, 117 La. Ann. 
863, 42 So. 352; Lester v. State, 32 Ark. 727; 
Eskridge v. State, 25 Ala. 30; State v. Gregr, 
28 Minn. 426; Com. v. IIowe, 9 Gray, 110; 
Mixon v. State, 36 Tex. Cr. Rep. 625; People 
v. Kent, 83 N. Y. Suppl. 948; State v. Feltes, 

51 Iowa, 495,1 N. W. 755. j 

All of these cited cases support the rule stated by 
the Florida court. j 

In State v. Hogan, 117 La. Ann. 1309, it was held 
that a free and voluntary confession made by an ac- 


i 
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cused to a police officer while under arrest is admis¬ 
sible against him, although the accused was not 
cautioned or warned as to the use that would be 
made of the same. Intoxication, less than mania, 
it was held, does not exclude a confession made dur¬ 
ing its continuance, but is a fact for the .jury tend¬ 
ing to discredit such confession. 

The Court was not asked by the defendant’s 
counsel to instruct the jury that they might con¬ 
sider the evidence respecting the intoxication of the 
defendant, if they believed him intoxicated, in con¬ 
sidering the weight to be given the confession. The 
explanation of this is that the defendant had taken 
the stand and denied having made anv confession 
at all. The Court, however, did, as shown by the 
parts of the charge quoted above, instruct the jury 
that the confession must have been voluntarily 
made before they could consider it. 

On the other hand, the evidence is that the de¬ 
fendant was in possession of his faculties, knew 
what he was doing, and made a clear and logical 
statement respecting his participation in the 
shooting. Under the law as laid down in the fore¬ 
going cases, his condition was far from such as 
would make his statement inadmissible. 

This being the rule of law, it is plain that the 
court below did not err in permitting the jury to 
consider the confession herein. 
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The refusal of the court to charge the jury as to 
manslaughter was not erroneous 

The rule in homicide cases has been clearly stated 

I 

to be that the defendant is not entitled to a charge 
upon the elements constituting manslaughter, and 
the jury is not entitled to return a verdict of man¬ 
slaughter, unless there is evidence in the case 
which tends to bear upon that issue. 

In Wallace v. United States, 162 U. S. 476, it was 
stated: 

There must, of course, be some evidence 
which tends to bear on the issue of man¬ 
slaughter. The jury would not be justified 
in finding a verdict of manslaughter if there 
were no evidence upon which to base such 
a finding and in that event the Court would 
have the right to instruct the jury to that 
effect. (Citing Sparf v. United States, 156 
U. S. 51.) | 

In Sparf v. United States, 156 U. S. 51, the Su¬ 
preme Court said: 

On the trial in a court of the United States 
of a person accused of committing the crime 
of murder, if there be no evidence upon 
which the jury can properly find the de¬ 
fendant guilty of an offense included in or 
less than the one charged, it is not error to 
instruct them that they can not return a 
verdict of guilty of manslaughter or of any 
offense less than the one charged and in such 


i 
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case, if the defendant was not guilty of the 
offense charged, it is the duty of the jury 
to return a verdict of not guilty. 

In Ayidersen v. United States, 170 U. S. 481: 

As the testimony of the accused did not 
develop the existence of any facts which op¬ 
erated in law to reduce the crime from mur¬ 
der to manslaughter, there was no error in 
instructing the jury to that effect. 

In Davis v. United States, 165 U. S. 373, the 
facts were strikingly similar to those in this case. 
To quote from the Davis case: 

On October 13, 1894. defendant was in¬ 
dicted in the Circuit Court of the United 
States for the Western District of Arkansas 
for the crime of murder. * * * 

The circumstances of the homicide were 
briefly these, and in respect to them there was 
no dispute: The deceased and defendant had 
a misunderstanding in regard to the making 
of a sugarcane crop which the defendant 
was making for the deceased on land rented 
from him. About a week thereafter, and 
on September 18, 1894, the defendant took 
a gun and slipped up to near where the de¬ 
ceased was at work picking cotton, shot and 
killed him while so at work, and while un¬ 
armed and doing nothing towards harming 
defendant. He then ran away from the 
place where the shot w’as fired to the nearest 
town and surrendered himself to the officers, 
telling them he had killed the deceased, and 
detailing the circumstances. * * * 
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The last instruction asked was in reference 
to manslaughter. But under the evidence 
there was no occasion for anv statement of 

4 / 

the law on this. There was no testimony to 
reduce the offense, if any there was, below 
the grade of murder. If the defendant was 
sane and responsible for his actions, there 
was nothing upon which any suggestion of 
any inferior degree of homicide could be 
made, and therefore the court was under no 
obligation (indeed it would simply have been 
confusing the minds of the jury) to gfve any 
instruction upon a matter which was not 
really open for their consideration. Sparf 
v. United Staten, 15G U. S. 51, 63; Stevenson 
v. United States, 162 U. S. 313, 315. | 

In State v. Mahhj, 68 Missouri Reports, $15, de¬ 
fendant was indicted for the murder of Biarbara 
Citawacta, his step-daughter, a child of abopt three 
years of age. He was found guilty of murder in 
the second degree and sentenced to a term;in the 
penitentiary for a term of twenty-one years and 
has appealed to this Court from the judgment. 
The evidence of the State was constituted of threats 
made by the defendant against Barbara and was a 
course of the most brutal treatment of the child by 
the defendant extending through a period of sev¬ 
eral months. Finally, on the morning of October 
17, 1876, Barbara was found lying on the dearth 
dead. The evidence on her body showed that her 
death was occasioned by burning. There whs evi¬ 
dence tending to prove that defendant was guilty 
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of murdering the child. It was held in this case 
that the instruction that the jury might convict of 
murder in the second degree was erroneous, as the 
evidence as believed by the jury presented a clear 
case of murder in the first degree and it was further 
stated that the tendency of trial courts to eneour- 
age the sentimentalism of jurors who shrink from 
convicting of a capital crime by giving them in¬ 
structions which enable them to convict of a lower 
crime which the evidence does not sustain, is 
condemned. 

If the witness for the State testify to the 
truth, defendant is guilty of a willful, ma¬ 
licious, premeditated, and deliberate mur¬ 
der. There is not in the record a scintilla of 
evidence to authorize an instruction to the 
jury in regard to any crime except that of 
murder in the first degree. 

Courts should not humor or encourage 
sentimentalism of jurors who shrink from 
finding an accused guilty of the highest 
crime of which the evidence proves him 
guilty by giving instructions authorizing 
them to find him guilty of a lower grade of 
which there is no proof of guilt. If they 
have a reasonable doubt of his guilt of the 
only crime which the evidence tends to 
prove, they should acquit and not compro¬ 
mise with that doubt by finding him guilty 
of a lower grade of offense. The Court 
erred in giving instructions in finding mur¬ 
der in the second degree because there was 
no evidence to support it. 
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(Case reversed on another point—misconduct of 

j 

prosecuting attorney.) 

State v. Caseday (Oregon, 1911), 115 Pacific Re¬ 
porter, Page 287, is in point. In this case a man by 
the name of Snyder killed a man by the name of 
Arthur Green, and had been placed in the custody 
of one Joseph H. Caseday, a deputy sheriff.! Soon 
after Snyder was placed in the custody of Chseday, 
he, Caseday, had several conversations with the de¬ 
fendants in this case, Everett Shields, Earl Shields, 
and Albert Green. Caseday was to take Ms pris¬ 
oner to a place called Hamilton and later to Kan¬ 
sas City. The evidence showed that Caseday had 
information that Snvder was to be taken bt force 

V 

I 

and lynched. Despite this information and an of¬ 
fer of help to safely transport his prisoner to Kan¬ 
sas City, the defendant Caseday left with the pris¬ 
oner Snyder a: me about three o’clock in the 
morning, and the testimony tended to show that 
the three co-defendants left in advance of him and 
took the road leading to Kansas City, where they 
later took the prisoner Snyder and killed him, 
about two miles out of Hamilton County. Caseday 
in this case was convicted of first degree murder in 
a separate trial, and it was contended in his behalf 
that on these facts a charge of manslaughter should 
have been given to the jury, but the court held 
that— 

If the defendant honestly thought that 
the alleged threats of his co-defendants were 
but drunken bluffs and so started alone with 
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his prisoner, although against the judgment 
of cooler heads, and the tragedy ensued 
without his consent, he ought to have been 
acquitted * * *. But if, on the other 
hand, having knowledge of and being a party 
to the alleged conspiracy to kill Snyder, the 
defendant agreed or consented to take him 
to the scene of the killing, ostensibly in the 
performance of the duty enjoined upon an 
officer of the law, but in real truth as a part 
the defendant was to act in the tragedy, he 
was guilty of a degree of homicide greater 
than manslaughter, in our opinion, upon 

THE WHOLE CASE, THERE IS NO HALF-WAY 
GROUND FOR THE DEFENDANT TO OCCUPY BE¬ 
TWEEN INNOCENCE AND MURDER, THERE BE¬ 
ING NO THEORY OF THE EVIDENCE ON WHICH 
TO PREDICATE MANSLAUGHTER, THE COURT WAS 
RIGHT IN REFUSING AN INSTRUCTION UPON 

that point. To accede to defendant’s re¬ 
quest in that respect would have been turn¬ 
ing the jury loose to speculate outside the 
evidence, and as the slang goes “to return 
a verdict on general principles.” It would 
have exposed the defendant to a danger not 
at all justified by the evidence or the law 
applicable to the case, the alternative of 
THE DEFENDANT’S INNOCENCE OR HIS GUILT 
OF THE ONLY SPECIES OF HOMICIDE WHICH 
COULD BE DERIVED FROM ANY REASONABLE 
THEORY ARISING FROM THE TESTIMONY WAS 
FAIRLY SUBMITTED TO THE JURY OF HIS PEERS, 
AND THAT JURY HAS DECIDED THE DILEMMA 
AGAINST HIM. THE JUDGMENT IS AFFIRMED. 


If we consider the conduct of the defend¬ 
ant as only negligent, still it was not the 
agency which accomplished the death of 
Snyder. The voluntary act of other persons 
in shooting him was the immediate cause of 
his demise, so that the actions of the defend¬ 
ant should not operate to increase his mere 
heedlessness to manslaughter, or to reduce 
to that grade a more serious homicide, “the 

RULE IS WELL SETTLED THAT ON THE TRIAL OF 
A PERSON FOR THE CRIME OF MURDER, IF THERE 
IS NO EVIDENCE TENDING TO REDUCE the homi¬ 
cide to manslaughter, it is not incumbent 
upon the court to charge with reference to 
the lesser crime.” State v. Magers, 35 Ore. 
520; State v. Megorden, 45 Ore. 259. 


It is true that in Steen v. State, 225 Southwestern 
529, cited in defendant’s brief, it was held that 
under the evidence in that case, the court erred in 
not submitting the issue of manslaughter to the 
jury. In that case defendant, a colored mail, had 

I 

a new Dodge automobile, and on the night of De¬ 
cember 31, 1919, a bomb was thrown upon defend¬ 
ant’s automobile, causing slight damage. At the 
time the bomb was thrown an automobile contain¬ 
ing several persons (the Tips family), including 
the decedent, passed, and the defendant, believing 
that the bomb was thrown from their machine, 
followed it and overtook it. An argument over the 


injury to the defendant’s car ensued and the Tipses 
refused to listen to his claims for damages^ It 
was claimed by the defendant that during this argu- 
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ment one of the members of the family had a ear 
crank in his hand and another member of the 
family had some bombs, which he threw at defend¬ 
ant and his car. It was further stated in evidence 
that the defendant used profane language to the 
members of the Tips family, which included some 
ladies. The Tips family returned towards the city 
and defendant followed them, hoping, as he said, 
to obtain the services of an officer, and shortly 
thereafter defendant fired his gun at the automobile 
and the decedent was killed. Defendant claimed 
that he was shooting at a tire in order to stop the 
automobile. In this ease it was held that the issue 
of manslaughter should have been presented to the 
jury because of the circumstances surrounding the 
case; that is, the defendant’s automobile being 
damaged, as he thought, by the members of the Tips 
family, and the argument between defendant and 
the Tipses in which it was claimed by the Tipses 
that the defendant had used profane language in 
the presence of the family, which included a woman 
and a little girl. The court held that under these 
facts it was a question for the jury to determine 
whether or not the defendant was acting from rage 
or passion, or with a sedate and deliberate mind. 
There are no such facts in the present case 

AND THERE IS NO EVIDENCE TO SUPPORT A CONTENTION 
THAT APPELLANT HERE WAS ACTING FROM RAGE OR 

passion. According to the evidence, he had threat¬ 
ened to kill decedent, and on the morning the kill- 
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ing took place, the fact that he waited until de¬ 
cedent was in the office alone before he entered 
showed that he was acting with a sedatd and 
deliberate mind. j 

In State v. Sing, 229 Pacific 921, another, case 
cited in defendant’s brief, it was held that in a case 
of homicide, when the evidence adduces even slight 
proof which tends to reduce the degree of homicide 
from murder to manslaughter, the trial court 
should give the defendant the benefit of any doubt 
that the evidence may suggest, and instruct upon 
manslaughter. But it was further held— j 


That when there is no evidence tending 
to reduce the homicide to manslaughter, it 
is not incumbent upon the court to charge 
with reference to the lesser crime. 


In the Sing erne the defendant assigned as eirror 
that the court should not have charged the jury on 
manslaughter, but the court held that upon ap in¬ 
dictment for a crime consisting of different de¬ 
grees, the jury may find the defendant not guilty 
of the degree charged in the indictment but guilty 
of any degree inferior thereto. (Page 926.) 

In Wilson v. State, 186 Southwestern Reporter, 
Page 838, it was held that the issue of manslaugh¬ 
ter should have been presented to the jury because 
there was evidence that when the defendant; re¬ 
turned home, he had a quarrel with his wife, who 

i 

obtained a pistol and began to shoot at him; that 
there was a scuffle for the pistol, a second shot was 
fired during the scuffle, and defendant then secured 
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the pistol, and defendant tired three shots at de¬ 
ceased, killing her. It was said in that case that 
defendant’s mind was not in a condition to weigh 
facts cautiously and deliberately, having been just 
fired at twice, followed bv a serious struggle in 
which he succeeded in getting the pistol from the 
deceased. In this case, also, the reputation of the 
deceased was that of a violent, dangerous woman, 
she being under indictment for assault to murder 
at the time the homicide occurred. There is no 

SUCH EVIDENCE IX THE PRESENT CASE. 

In the Harris case, 8 D. C. Appeals 20, relied 
upon in defendant’s brief, an instruction was asked 
based upon the theory that the homicide may have 
been committed in an affrav and in the heat of 

ft/ 

sudden passion, but the court held that there was 
no testimony whatever whereon to base such a 
charge, and that instructions not supported by the 
testimony are properly refused. It is true that the 
lower court charged the jury on manslaughter, but 
there was evidence in the case tending to show that 
before the crime was committed, the defendant had 
been drinking. Ix this case, there is no evidence 

WHATEVER OF ANY DRINKING ON THE PART OF THE 
APPELLANT PRIOR TO THE COMMISSION OF THE CRIME. 

In the Jackson case, 47 W. L. R. 38, cited in 
defendant’s brief, it was stated: 

Furthermore, the fact that a person com¬ 
mits homicide under the influence of passion 
is not enough to reduce the crime to the 
grade of manslaughter. He must show in 
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addition that there was a sufficient cause or 
provocation for his passion. 

I 

There is no contention in this case that defendant, 
having been struck, became enraged and fired in 
hot passion, but defendant’s testimony was 


that 


in the struggle for the possession of the gUn it 


accidentallv went off and the deceased was Shot. 

4 / 9 

And as to this, the Court charged (R. page 31): 

There is some evidence given on behalf 

l 

of the defendant that when he went to! the 
place where the shooting took place, he stood 
the gun up or handed it to the deceased, 
but that, as he turned to go away, she struck 
him with the gun and he grabbed it and 
the gun went off and the shot entered | the 
body of the deceased. If you believe that 
happened in the way that he said it did, that 
would be accidental, and if you believe that, 
the defendant should be found not guilty - . 


In Wingo v. State, 26 S. W. Reporter, page 173, 
it was held that where there is no proof of a strug¬ 
gle and the physical facts surrounding the killing 
show premeditation, deliberation and cruelty, there 
is no error in refusing a charge of murder in the 
second degree. (Court of Criminal Appeals of 
Texas, decided 1894.) 

And there are numerous other decisions to the 


same effect as the above. j 

In the present case the Court instructed in part 
as follows: | 

The Code provides that in murder in the 

I 

first degree the malice must be deliberate 
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and ]3remeditated. That means that the de¬ 
fendant who is charged with the crime must 
have deliberated and premeditated before he 
carried into execution the intention to kill, 
if such intention he had. 

The law says that there must be some 
period of time during which the deliberation 
or premeditation must have taken place. It 
is said that there must be an appreciable 
time during which the mind of the person 
accused does deliberate or premeditate as 
to whether or not he will execute the pur¬ 
pose of killing; that inasmuch as the law 
does not and could not fix the exact period 
or limit of time concerning the matter, it 
becomes and is a fact for you members of 
the jury to determine whether or not in a 
particular case there has elapsed between 
the formation of the intention to kill and its 
execution an appreciable period of time dur¬ 
ing which the mind deliberated and pre¬ 
meditated and then carried into execution 
the act of killing. 

In this case as in all criminal cases the de¬ 
fendant is presumed to be innocent, and that 
presumption should abide in your minds in 
such a way as to cause you to find the defend¬ 
ant not guilty unless upon all the evidence 
you are convinced that he did the act with 
which he is charged in the indictment and is 
guilty bevond a reasonable doubt. 

The burden is upon the Government to es¬ 
tablish every essential element of the crime 
charged against the defendant beyond a rea¬ 
sonable doubt. 


The first fact that you are to determine is 
whether or not the defendant shot the!de¬ 
ceased, and then to determine whether that 
shot caused the death of the deceased. Then 
if you determine these facts in the affirina- 
tive, you should determine whether or not 
this defendant purposely and of deliberate 
and premeditated malice killed the deceased. 
You are to consider in that connection all the 
evidence that has been introduced before you. 

In respect to deliberation and premedita¬ 
tion, as I have instructed you, the law does 
not fix any particular or exact period, but 
sufficient time for a man to make up his mind 
that he is going to do the act or thing, and 
then does it. 

If you find that there was no delibera¬ 
tion OR PREMEDITATION on the part of the 
DEFENDANT, THEN YOU ARE TO CONSIDER 
WHETHER, WHEN THE DEFENDANT SHOT THE 
DECEASED, HE SHOT HER WITH MALICE AFORE¬ 
THOUGHT OR ACCIDENTALLY. 

There is some evidence given on behalf 

OF THE DEFENDANT THAT WHEN HE WENT TO 
THE PLACE WHERE THE SHOOTING TOOK PLACE 
HE STOOD THE GUN UP OR HANDED IT TO THE 
DECEASED, BUT THAT AS HE TURNED TO GO AWAY 
SHE STRUCK HIM WITH THE GUN AND fiE 
GRABBED IT AND THE GUN WENT OFF AND THE 
SHOT ENTERED THE BODY OF THE DECEASED. 

If you believe that happened in the wAy 

THAT HE SAID IT DID, THAT WOULD BE ACCI¬ 
DENTAL, AND IF YOU BELIEVE THAT, THE DE¬ 
FENDANT SHOULD BE FOUND NOT GUILTY. 
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If you do not believe that he is guilty 

BEYOND A REASONABLE DOUBT OF EITHER MUR¬ 
DER IN THE FIRST DEGREE OR MURDER IN THE 
SECOND DEGREE, OR IF YOU BELIEVE THAT HE 
KILLED THE DECEASED AND THE KILLING WAS 
DONE ACCIDENTALLY, IT IS YOUR DUTY TO RE¬ 
TURN A VERDICT OF NOT GUILTY. (R. pages 

27 to 31.) 

CONCLUSION 

In conclusion, it is respectfully submitted to the 
Court that the defendant in this ease was granted 
every requested instruction to which he was fairly 
entitled, keeping in mind the evidence before the 
Court; that the confession of the defendant herein 
was properly admitted in evidence; that the Court 
instructed the jury properly upon the issues be¬ 
fore it; and that the conviction of the defendant 
should be sustained. 

Respectfully submitted. 

Leo A. Rover, 

United States Attorney. 

James F. Hughes, 
Assistant United States Attorney. 
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